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a ER RRO NNR ECE RRR AN REN EE RE ERR RNAI URE ap 


% NEGLIGENCE *% 
(Other than Automobile) 


Res Ipsa Loquitur.—Plaintiff sustained injuries as a result of 
an electric shock while performing her duties as a telephone 
switch-board operator, when a tree cut by three farmers 
fell and broke a high tension wire of defendant power company, 
which wire contacted with defendant telephone company’s 
wires. The doctrine of res ipsa loquitur was inapplicable, 
as the act causing the injury was not under the control of 
defendants. (Southwestern Gas & Electric Co. v. Deshazo, 
Ark. Supreme Ct.).. . 401,234. 


Spectator Injured.—Plaintiffs were injured when they were 
struck by a palomino horse entered in a pet parade spon- 
sored by defendants. Judgment of nonsuit was error, as 
evidence offered by plaintiffs tended to prove their charge 
of negligence of defendants in the supervision and manage- 
ment of the animals exhibited. (Barnett v. La Mesa Post 
No. 282, American Legion, Dept. of Calif. et al., Calif. Su- 
preme Ct.).. .§ 401,238. 


Icy Driveway.—Plaintiffs, father and son, brought an action 
for personal injuries suffered as a consequence of a fall by 
the son upon a driveway, due to the presence of snow and 
ice. Judgment dismissing the complaint at the close of 
plaintiffs’ case reversed, as the evidence established prima 
facie that defendant was guilty of negligence in respect to 
the presence of snow and ice on the driveway. (Silverman 
et al. v. Fallsburgh Holding Corp. et al., N. Y. Supreme Ct., 
App. Div.). . .§ 401,229. 


Municipality’s Liability—In an action to recover damages 
from a municipality for the negligent construction of a 
culvert, the court instructed the jury to find for plaintiff 
unless plaintiff's injuries were caused solely by an un- 
precedented rainfall. This was error, as the cause of action 
was predicated upon negligence and was the issue made by 
the pleadings. (City of Meridian v. Peavy, Miss. Supreme 
Ct.). . .§ 401,228. 


Swimming Pool.—Plaintiffs brought an action to recover dam- 
ages for personal injuries sustained by infant-plaintiffs 
while patrons of a swimming pool operated by defendant. 
On appeal judgment dismissing the complaints was affirmed, 
even though at the time of the accident 150 people were 
using the swimming pool and there was only one guard 
seated 55 feet away from the diving board used by the 
infant-plaintiffs. (Rothbard et al. v. Joseph P. Day, Inc., N. Y. 
Supreme Ct., App. Div.)...{ 401,241. 


Subway Passenger Injured.—In an action for personal injuries, 
plaintiff recovered a judgment on the theory that while 
entering a subway train the door closed on his arm and 
leg and the train proceeded while his coat was fastened 
between the door and center post, causing him to fall 
against a pillar. On appeal a new trial was granted as the 
verdict was against the weight of the credible evidence. 
(Carlson v. New York Rapid Transit Corp., N. Y. Supreme 
Ct., App. Div.).. .§ 401,240. 


Passenger Injured.—Plaintiff fell and was injured while leaving 
a coach of one of defendant's trains. Plaintiff’s testimony 
that there was oil on the foot-box, although contradicted, 
was sufficient to make a case for the jury on the issue of 
negligence. (Mo. Pac. R. R. Co. v. Glidewell, Ark. Supreme 
Ct.).. .§ 401,235. 


Pedestrian Injured.—Plaintiff, intending to enter defendant 
bank, had just stepped from the public sidewalk onto the 
bank step when she slipped, fell and was injured. On 
appeal it was held that the finding of negligence was con- 


trary to and against the weight of the evidence. (Bordonaro 
v. Bank of Blasdell, N. Y. Supreme Ct., App. Div.) .. .§ 401,231. 


Theatre Patron Injured.—Plaintiff sustained injuries while a 
patron at defendant’s theatre, when the chair in which she 
attempted to seat herself collapsed. The burden of showing 
that the defect in the seat that caused its collapse was 


latent was upon defendants, and their failure to meet the 
burden resulted in liability for such injuries and losses as 
plaintiff sustained. (Brady v. Avenue Theatre Corp. et al, 
La. Ct. of App.). . . 401,242. 


Assumption of Risk.—Plaintiff suffered personal injury as the 


result of a fall caused by an unlighted step in a balcony box 
of a theatre operated by defendant. Plaintiff did not assume 
the risk, as a matter of law, in going to the box without 
the assistance of an usher, as plaintiff was unaware of the 
existence of a hazard. (Castino v. DiMenzo et al., N. J. Sy. 


preme Ct.)... 401,226. 


Defective Porch.—Plaintiff, a tenant of defendant, claimed 


that she sustained bodily injuries when one of the boards 
of the front porch of the house collapsed. The evidence 
submitted by defendant to the effect that there was nothing 
wrong with the floor boards of the porch was more than 
ample to sustain the conclusion that, if plaintiff had an 
accident, it did not occur as the result of any defect existing 
in the premises. (Hines v. Heinkamp, La. Ct. of App.) 

¥ 401,244. 


Contributory Negligence.—In an action to recover for personal 


injuries as the result of an allegedly defective porch, plain- 
tiff alleged that defendant failed to furnish the material 
with which to widen the porch as she had promised to do 
in the contract of lease. The obligation of defendant land- 
lord being small and definitely fixed, plaintiff was guilty 
of contributory negligence, as a matter of law, in failing 
to procure the materials and charge the cost thereof against 
the landlord. (Snyder v. Tinley, Tenn. Ct. of App.) 
q 401,227. 


Fraudulent Claim.—Plaintiff claimed that while a tenant in 


premises owned by defendant, a large piece of plaster fell 
from the ceiling of the kitchen upon her head and shoulders 
resulting in serious bodily injuries, On appeal the finding 
of the trial judge that the claim was fictitious and fraudu- 
lent was affirmed, (I’ynn v. Carbajal, La. Ct. of App.) 

1 401,243. 


Momentary Inattention—Momentary distraction of the atten- 


tion of a pedestrian resulting in stepping in a hole ina 
sidewalk does not, as a matter of law, constitute contribu- 
tory negligence. (Kennedy v. City of Everett, Wash. Su- 
preme Ct.).. .¥ 401,232. 


Pedestrian Struck by Stone.—Plaintiff sustained injuries while 


on a public highway when he was struck on the head by 
a stone propelled by a steam compression drill used by 
defendant’s servants. The evidence warranted the submis- 
sion of the issue of negligence to the jury, as it was fairly 
inferable from the evidence that the propelling agency was 
one of defendant’s drills. (Muller v. Geo. M. Brewster & 
Son, Inc., N. J. Supreme Ct.).. .9 401,225. 


Pedestrian Struck by Bicyclist—In an action to recover for 


injuries sustained as a result of being struck by a bicyclist, 
plaintiff’s petition alleged that the accident was caused 
not only by the bicyclist’s negligence, but by the bicycle 
striking and being deflected from its course by a ridge 
extending across the street and which defendant gas com- 
pany negligently erected. It was error for the trial court 
to refuse to sustain defendant’s motion for a directed ver- 
dict, as plaintiff did not prove that the ridge in the street 
was the proximate cause of the collision. (City of Ravenna 


v. Griffin, Ky. Ct. of App.). . . 401,224. 


Malpractice.—When due care, diligence, judgment and skill 


are exercised, a mere failure to diagnose correctly does not 
render a physician liable in damages for malpractice. (Adams 
v. Boyce et al., Calif. Dist. Ct. of App.).. . 401,236. 


Hospital’s liability—In an action to recover for damages for 


wrongful death predicated on negligence of defendant's 
orderly, it was held that the orderly’s status would have 
been that of nurse, and negligence in connection with that 
status could not be attributed to defendant hospital. (4r- 
drews, Admx. v. Roosevelt Hospital et al., N. Y. Supreme 
Ct., App. Div.).. . 401,230. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 66 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
acs 


Instructions.—In an action to recover damages for pollution 
of subterranean waters it was proper to instruct the jury 
that each of the defendants sued was responsible for the 
entire result even though his acts or neglect alone might 
not have caused the injury and even though there was no 
concert in the acts of the defendants. (Cities Service Gas 
Co. et al. v. Eggers, Okla. Supreme Ct.).. . 401,239. 


Knowledge of Negligent Act.—In an action to recover dam- 
ages, the test of liability is not only whether defendant 
engaged in the commission of the negligent act knew of 
it, but also whether he had reason to expect the presence 
of the person injured within the range of his negligent acts. 
(Dunlavy v. Nead et al., Calif. Supreme Ct.)... 401,237. 


Measure of Damages.—The rule by which to measure damages 
for injury to personal property which has not been entirely 
destroyed is its fair market value immediately before and 
immediately after the injury. (Van Nostern v. Richey and 
Gilbert Co. et al., Wash. Supreme Ct.).. . J 401,233. 


* FIRE * 


Insurable Interest—A trust company to which fire policies 
were delivered as security for the payment of a note, it 
being stipulated that personal property covered by such 
policies was not subject to any lien or other interest in 
favor of the trust company, was not entitled to claim the 
proceeds from the policies covering the personal property, 
it having no insurable interest in such property. (Jn re 


McChesney & Son, U. S. Dist. Ct., W. D., Ky.). ..¥ 300,273. 


Fire Insurance Contract—Indemnity.—Where the owner of 
premises which were damaged by fire made the repairs and 
was compensated by his insurer, one holding an option to 
purchase the property was not entitled to collect from his 
insurer since he had lost nothing on account of the fire. 
The policy was one of indemnity. (Beman et al. v. Spring- 
field Fire & Marine Insurance Co., Ill. App. Ct.). . .§ 300,279. 


Renewal of Fire Insurance.—Where defendant insurer’s local 
agent, after being requested by the insured to renew a 
policy covering hay against loss from fire, failed to collect 
the premium on the due date, the agent telling the insured’s 
wife that there was plenty of time within which said pre- 
mium could be paid, the court holds that the question as 
to waiver of forfeiture should have gone to the jury and 
that it was error to direct a verdict for the insurer. (Hooker 


v. Farmers Mutual Reinsurance Co., Ill. App. Ct.) .. .] 300,280. 


Fire Insurer’s Liability —Judgment for insured on two insur- 
ance policies insuring certain premises against fire was 
reversed because the insurer was denied the right to set 
up the defenses that the use of the premises had been so 
changed without its consent as to increase its risk and 
hence the policies were void under the law, and that plain- 
tiff violated the provision in the policies rendering them 
void for false swearing by the insured. (American Alliance 
Insurance Co. v. Pyle, @a. Ct. of App.).. 1 300,286. 


Fictitious Policy —Insurance company held not liable on note 
isstied in connection with fictitious policy, said policy having 
been issued by one of partners in copartnership which 
acted as agent for defendant insurance company in soliciting 
and selling insurance. (First Trust & Deposit Company v. 
Middlesex Mutual Fire Insurance Co., N. Y. Supreme Ct., 
App. Div.).. J 300,274. 


Amount of Loss.—Where after a building had been damaged 
by fire, the insurer and the insured disagreed as to the 
amount of the loss and the testimony of plaintiff’s principal 
Witness as to what it would cost to repair the building was 
unreliable, the court erred in instructing the jury as to the 
amount of the verdict which they might return. (Great 


‘soa Insurance Co. v. Crume, Ky. Ct. of App.) 


Breach of Substituted Contract Between Insurer and Insured. 
—Insurer and insured entered into a substituted contract 
whereby insured was given a draft for the amount of dam- 
age to his insured shipment of freight, the amount to be 
returned to the extent of recovery against the carrier and 
insured to prosecute such suits as insurer requested. In- 
sured failed to bring suit against the carrier and insurer 
was awarded judgment for the full amount of the draft. 
(Automobile Insurance Co. of Hartford, Conn., v. The Eastern 
Machinery Co., Ohio Ct. of App.). . . J 300,284. 


Sole and Unconditional Ownership Clause.—Where it appeared 
in an action on a fire insurance policy which contained a 
sole and unconditional ownership clause that there was an 
outstanding security deed on the property, the court did 
not err in directing a verdict for the insurer. (Jenkins v. 
National Union Fire Ins. Co., Ga. Ct. of App.) .. . 9 300,282. 


Fall of Building Clause—Under policy insuring building and 
contents against loss by fire but providing that if the 
building fell, except as a result of fire, insurance was to 
cease, effect of rider providing for insurance against loss 
of rent was not destroyed when part of building was caused 
to fall by tornado and subsequently entire building was 
destroyed by fire. (Aetna Insurance Co. v. Martin et al., Ga. 
Ct. of App.).. .$ 300,281. 


Building Struck by Tornado—Fire.—Where defendant insurer 
attempted to escape liability for loss of stock of merchan- 
dise as a result of a fire on the grounds that the “fall of 
building” clause in the policy caused the insurance to cease 
when the building was struck by a tornado, court held that 
plaintiff's evidence was sufficient to warrant jury’s finding 
against the insurer. (Atlantic Mutual Fire Insurance Com- 
pany v. Pruitt et al., Ga. Ct. of App.).. . 300,287. 


Cargo Insurance—Theft by Employee.—Where it was shown 
that an employee of the insured had pleaded guilty to 
charge of larceny after the truck which he had driven from 
the freight depot loaded with goods had been found empty, 
the insurer of the cargo carried by the truck was not liable 
under its policy excluding thefts by employees of the 
insured. (Hunter v. Pearl Assurance Co., Ltd., Mich. Supreme 
Ct.) . . .§ 300,277. 


Authority of Local Recording Agent.—Under the statutes, one 
appointed as a local recording agent has the authority to 
carry on the insurance business on behalf of his principal 
and may waive provisions of the policy and thereby bind 


the principal. (New York Fire Insurance Co. v. Reed, Tex. 
Ct. of Civ. App.).. . 300,276. 


Explosion of Stove—Where circumstantial evidence intro- 
duced by plaintiff concerning the reason for the explosion 
of a stove was not inconsistent with the direct and uncon- 
tradicted evidence introduced by defendant, the court denied 
a recovery by plaintiff, on the ground that she had failed 
to show that defendant was guilty of negligence in repair- 
ing the stove. (Slaton v. Atlanta Gas Light Co., Ga. Ct. of 
App.).. . J 300,283. 


Explosion of Coal and Gas Range.—In meeting the burden of 
proof of defendant’s negligence resulting in an explosion 
of a coal and gas range represented by defendant to be:safe 
for domestic use, it was not necessary that the circum- 
stantial evidence exclude all inferences that the damage 
might have resulted from a cause not imputable to the 
defendant. A mere preponderance of probability was all 
that was required. (Olga Jaeger v. Elizabethtown Consoli- 
dated Gas Co.; Theodore Jaeger v. Same, N. J. Supreme Ct.) 

q 300,285. 


Explosion—Fuel Pipes.—W here defendant company knew that 
an explosion might result if certain operations were begun 
in its woodworking plant unless plaintiff was notified that 
said operations were to be begun in order that he could 
take the necessary precautions, court held defendant liable 
for injuries sustained by plaintiff in an explosion, the 
necessary notice not having been given. (Chickasaw Wood 
Products Co. v. Bridwell et al., Ky. Ct. of App.) .. . J 300,288. 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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FIRE—continued 


Cleaning of Oil Tanks—Explosion.—Oil company which con- 
tracted to buy sediment from storage tanks owned by an- 
other company, to remove such sediment and return tanks 
in as good a condition as they were when the work was 
begun, was held liable for loss sustained through explosion 
of one of tanks while operations were being carried on. 
(Insurance Company of North America v. Crude Oil Contract- 
ing Company et al., U. S. Dist. Ct., N. D., Okla.). . .§ 300,275. 


* LIFE x 


Who Entitled to Proceeds of Insurance Policies.—In an action 
to determine to whom the proceeds of life insurance poli- 
cies are to be paid, the policies none for payment to 
the executors, administrators or assigns of the estate of the 
insured, such persons are necessary parties to the proceed- 
ing. (Provident Mutual Life Insurance Co. of Philadelphia, 
v. The Clearfield Trust Co. et al., U. S. Dist. Ct., W. D., 
Pa.). . .¥ 501,112. 


Question Whether Insurance Issued.—Evidence held insuffi- 
cient to establish plaintiff's claim that defendant insurance 
company had issued a policy of insurance on the life of 

laintiff’s father. (Dukes v. The American Workmen, S. C. 
upreme Ct.)... 501,111. 


War Risk Insurance — Partial Disability—Partial disability, 
although permanent, is insufficient to entitle an insured to 
recover benefits under policy of war risk insurance where 
it is shown that insured worked for ten years after dis- 
charge from army. (United States of America v. Ware, 
U. S.C. C. A., 5th C.)...7 501,109. 


Loss of Hands Under Life Insurance Policy.—Judgment for 
insured on a life insurance policy insuring against the loss 
of his hands was reversed because the trial court proceeded 
on an equity basis and the action was one at law for the 
recovery of money, the insurer alleging full settlement. 
(Kansas City Life Insurance Co. v. Lathrop, Colo. Supreme 
Ct.).. .7 501,106. 


Fraudulent Misrepresentations in Application—Where de- 
ceased made misrepresentations as to the condition of his 
health upon applying for a death benefit certificate, the 
application being made a part of the contract of insurance, 
the court construed the application and policy together and 
found that deceased waived any claim he had upon defend- 
ants because these misrepresentations materially affected 
the risk assumed by defendant. (Wisniewska et al. v. Polish 
National Alliance of the United States of North America, 
N. J. Supreme Ct.)... 501,107. 


Expiration of Life Insurance Policy.—The court held that the 
death of plaintiffs’ decedent was not covered by his insur- 
ance policy where it appeared that, after default in the 
payment of the premium, the 31 days of grace provided 
for in the policy expired three days before his death and 
the cash value of the policy was not sufficient to extend 
the policy up until his death. (Business Men’s Assurance 
Co. of America v. Davies et al., Colo. Supreme Ct.)... 

7 501,105. 


Reinstatement Provisions of Policy.—Reinstatement provisions 


reducing the face value of the policy to one-fourth of its 
original value held not to be binding where assured applied 
for reinstatement, on the ground that there never was a 
legal lapsation of the policy. (Borden State Life Insurance 
Company v. Noble, Tex. Ct. of Civ. App.).. . 501,103. 


Payments of Assessments.—Where the only evidence intro- 
duced by plaintiff to prove that assessments had been re- 
ceived by defendant, showed that a check had been mailed 
by her, the court held that she failed to sustain, by a 
preponderance of the evidence, the burden of proof cast 
upon her to prove receipt of the assessment. (National Aid 
a ove v. Driskill et vir., Tex. Ct. of Civ. App.). 


April 4, 194 


Commissions Under Insurance Agent’s Contract.—Where 
jury’s verdict favoring insurance agent in action to recover 
commissions claimed to be due under his former contract 
was inconsistent with jury’s answers to special interrog- 
atories concerning said contract, said verdict could not 
stand, (McCalesrer v. The National Reserve Life Insurance 
Co., Kan. Supreme Ct.).. .9 501,108. 


Transfer of Right to Do Business.—New insurance corpora- 
tion to which old corporation transferred its rights and 
privileges to do business held entitled to a license upon 
depositing with the Insurance Commissioner the same 
amount of securities as was required of the old corporation, 
(Gontrum, etc. v. Union Liberty Life Insurance Company, Inc, 
Md. Ct. of App.).. . $501,113. 


*% AUTOMOBILE * 


Approaching Cars in Collision—Where in an action growing 
out of two ensuing collisions between cars approaching 
from opposite directions the evidence was highly conflict- 
ing, the questions of fact were for the jury to determine 
and the court erred in setting aside the verdicts in part. 
(Horvath v. Tontini et al.; Holecz, Adm’x v. Same, Conn. 
Supreme Ct. of Err.)... 702,496. 


Ride Given to Hitch-Hiker.—Where plaintiff, a hitch-hiker 
who had obtained a ride in defendant’s automobile, was 
injured when the car collided with a mule in the road as 
defendant was changing the radio dial, the court allowed 
plaintiff to recover on the ground that since the driver 
should have seen the mule, his failure to do so justified 
an inference of negligence. (Dashiell, Jr. v. Moore, Md, Ct. 
of App.). . .] 702,499. 


Wrongful Death in Intersection Collision—In holding defend- 
ants responsible for the death of plaintiffs’ decedent, the 
court stated that the driver of an automobile does not dis- 
charge his full duty to the traveling public by merely stop- 
ping at a stop sign and is negligent if he enters upon an 
intersection of a much traveled highway without first ascer- 
taining the safety of his venture. (Avent et al. v. Tucker 
et al., Miss. Supreme Ct.).. . | 702,492. 


Intersection Collision.—Plaintiff recovered for damages sus- 
tained by reason of a collision between its car and defend- 
ant’s milk truck, it appearing that the truck, approaching 
on the wrong side of the road, crossed diagonally to its 
right side of the road before entering the intersection and 
collided with defendant’s car, the driver of which had seen 
it approaching on the wrong side of the road. (National 
Sugar Refining Co. v. Knight, R. I. Supreme Ct.).. . 702,513. 


Injury at Abandoned Railroad Crossing.—Plaintiff recovered 
a judgment for injuries sustained when the car in which 
she was riding turned over at an abandoned railroad cross- 
ing. The evidence as to the run-down condition of the 
crossing was conflicting and was sufficient to submit the 
case to a jury for determination. (Benfield v. Thompson, 
Trustee, Springfield, Mo., Ct. of App.)...§ 702,518. 


Humanitarian Doctrine.—Judgment for plaintiff for injuries, 
sustained when his truck was struck by a train at a railroa 
crossing, was affirmed, the court holding that the evidence 
could have warranted the jury’s finding that the collision 
would not have occurred had the train engineer applie 
his brakes when he first discovered plaintiff's peril. (Tharp 
v. Thompson, Trustee, Springfield, Mo., Ct. of App.) 
q 702,517. 


Railroad Crossing Collision.—Plaintiff was denied recovery 
for the death of her decedent resulting from a collision 
between a train and the truck in which he was riding, where 
it appeared that the driver of the truck was guilty of gross 
negligence. Under the crossing statute, gross negligence 
of the driver may be imputed to an occupant of the vehicle. 
(Smith v. Southern Railway et al., S. C. Supreme Ct.) 

{ 702,510. 


Paragraph (¥) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Stalled Automobile on Tracks.—Where plaintiff suffered in- 
juries as the result of a railroad crossing collision when 
the automobile in which she was riding stalled on the 
tracks, the court held that the proximate cause of her 
injuries was the stalling of the car and not the failure of 
the engineer to make an earlier application of the brakes. 
(Union Pacific Railroad Co. v. Goede, U. S. C. C. A., 10th C.) 

. 702,502. 


Agency Relationship.—Appellee was exonerated from liability, 
as a principal, for the negligence of defendant to whom he 
loaned his sister’s automobile to go after whiskey, it appear- 
ing that he did not direct defendant to go after or purchase 
the whiskey, and that he never paid for any part of it. 
(Hendricks, Adm’r v. Sphire; Askins v. Sphire; Miller v. 
Sphire, Ky. Ct. of App.).. . 1 702,508. 


Master and Servant Relationship and Insurer’s Liability.— 
Plaintiff recovered judgment against the driver of the truck 
which struck her, but was denied recovery against his 
employer, the owner of the vehicle, because the driver was 
in pursuit of his own personal pleasure at the time of the 
accident. Plaintiff was also denied recovery against the 
insurer of the truck for the reason that the insurer could 
be held liable only for injuries resulting from the negli- 
ence of insured or his agent. (Holder v. Haynes et al., 
& C. Supreme Ct.).. . 702,509. 


Liability for Pole Erected Under City Authority.—A judgment 
entered against a city for the death of a guest in an auto- 
mobile which crashed into a pole placed in the street by a 
light company under a city permit was reversed. The city’s 
duty in respect to a pole that unreasonably obstructs traffic 
is secondary to that of the company which erected and 
maintained the pole. (Nelson v. Duquesne Light Company 
et al., Pa. Supreme Ct.).. .§ 702,514. 


Municipality’s Liability—Where plaintiff sought to recover for 
injuries sustained when the automobile in which he was 
riding struck an open storm sewer maintained by the city, 
it was held that he failed to meet the burden of proving 
the city negligent in failing to maintain a steel or iron 
grating over the sewer. (The City of Waco v. Criswell, Tex. 
Ct. of Civ. App.).. . 702,505. 


Excessive Damages Awarded.—Where plaintiff had suffered 
slight cuts and bruises and a sprain to her back, but did 
not show that the nervous condition complained of was 
permanent in nature, the court held that a $5000 judgment 
recovered by her was excessive in view of the evidence 
presented. (Coca Cola Bottling Company et al. v. Black, Okla. 
Supreme Ct.).. .§ 702,500. 


Amount of Damages to Injured Pedestrian—Judgment for 
plaintiff pedestrian, injured when an automobile driven by 
defendant’s agent struck him as he was attempting to cross 
a street, was reversed for erroneous instruction given on 
the question of damages. The charge did not limit damages 
to those sustained directly and proximately resulting from 
the negligent acts of defendant’s agent. (Norris Brothers, 
Inc., v. Mattinson, Tex. Ct. of Civ. App.).. .§ 702,519. 


Release of Damages.—Where plaintiff, who had signed a re- 
lease, contended that he thought it was for damages other 
than those for which he now sues, the court held that he 
was not entitled to a jury trial upon this issue; the fraud 
involved here was of such character that relief could be 
granted only by a court of equity. (Ross v. Service Lines, 
Inc., U. S, Dist. Ct., TI.) . . 1 702,494. 


Future Damages.— Where defendant contended there was no 
evidence before the jury by which they might determine 
the reasonable cash value of medical services which 
would be incurred in the future, the court held that the 
pry should be allowed to base their estimate upon the 
eo wledge they have acquired from the testimony as to 

€ reasonable value of services already rendered. (Edens- 


Birch Lumber C i 
“402.405 ompany v. Wood et al., Tex. Ct. of Civ. App.) 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Compromise Agreement Upheld.—Where plaintiffs sought to 


nullify a compromise agreement which they themselves 
solicited, the court held the agreement valid since there 
was not the slightest suggestion of fraud on the part of 
defendant. (Spears et ux. v. St. Charles Dairy, Inc. et al., 
La. Ct. of App.).. .] 702,498. 


Street Car Passenger Fatally Injured.—The jury found that 


defendant street car company was guilty of actionable 
negligence causing the death of plaintiff's decedent, who 
was fatally injured while riding as a passenger on the street 
car when the street car collided with a truck approaching 
from the opposite direction. (The Trust Company of Chicago, 
Adm’r v. Richardson, Rec’r et al., Ill. App. Ct.) ae J 702,493. 


Bus Passenger Injured.—After dismissal of her case alleging 


that she was injured in alighting from a bus when the heel 
of her shoe caught in something, plaintiff was granted a 
new trial upon the discovery of a new witness whose affi- 
davit stated that plaintiff's heel had caught in the floor of 
defendant’s bus. (Olson v. Carlson, N. D. Supreme Ct.)... 
q 702,515. 


Pedestrian Struck by Bus.—A judgment nonsuiting plaintiff on 


the ground that she was guilty of contributory negligence 
as a matter of law was reversed where plaintiff was struck 
by defendant’s bus while crossing at an intersection. 
(Pucciarelli v. United Electric Railways Company, R. I. Su- 
preme Ct.)...{ 702,497. 


Discovered Peril—Where plaintiff recovered judgment for 


injuries sustained in a collision between his truck and 
defendant’s automobile, his case being based solely on the 
issue of discovered peril, the court reversed the judgment, 
holding that the evidence not only did not connect de- 
fendants with the accident, but was wholly insufficient to 
raise the issue of discovered peril. (The Texas Co. et al., v. 
Turner, Tex. Ct. of Civ. App.)... 702,501. 


Comparative Negligence.—Plaintiffs’ decedents were killed 


when the automobile in which they were traveling was 
struck, as it turned left into a side street, by one of de- 
fendant’s busses. The Georgia District Court applied the 
law of comparative negligence in entering a small judg- 
ment for the death of the driver of the automobile and a 
substantial judgment for the death of his guest. (Atlantic 
Greyhound Corp. v. Mrs. William Loudermilk; Same v. Mrs. 
J.C. Loudermilk, U. S. C. C. A., 5th C.)...9 702,491. 


Truck Carrying Steel Girders—Where plaintiff was injured 


when his automobile came in contact with a truck carrying 
steel girders which had been placed thereon by defendant 
wrecking company, the court affirmed a ruling setting 
aside a verdict in favor of defendant on the ground that 
the instructions given by the court had unduly limited 
plaintiffs cause of action. (Zatkin v, Katz et al., Conn. 
Supreme Ct. of Err.).. . 702,503. 


Care Required of Guest.—Judgment for guest against his host 


for injuries sustained when the automobile in which he was 
riding ran off the road at a curve while traveling at a rate 
of speed of about 90 miles per hour was reversed, for the 
reason that specific instructions as to a guest’s duty not 
to reenter car after stopping with knowledge of driver’s 
intoxication and recklessness were not given at the request 
of defendant host. (Mann v. Harmon, Ga. Ct. of App.)... 
7 702,504. 


Insurance Coverage.—Where a minor girl, not licensed to drive 


a car, was being instructed by the insured at the time 
a pedestrian was struck, it was held that the car was in the 
control of the instructor and, hence, the accident was cov- 
ered by the insurance policy which excluded liability while 
the car was being operated contrary to law. This accident 
occurred in Los Angeles county, California. (Lumbermen’s 
Mutual Casualty Co. v. McIver et al., U. S.C. C. A., 9th C.) 
.. .§ 702,421. 
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AUTOMOBILE—continued 


Sleeping at Wheel.—Plaintiffs were allowed recovery for injuries 
sustained in an accident when defendant driver fell asleep 
at the wheel of the automobile in which they were riding, 
the court holding that one who, with knowledge that he is 
heavy with drowsiness, persists in driving can be found 
guilty of gross negligence. (Frank A. Carvalho v. Oliveria; 
Margaret Carvalho v. Same, Mass. Supreme Jud. Ct.) 

1 702,422. 


Right of Parent to Sue Child for Negligence—A minor was 
held responsible for the wrongful death of his father under 
the state Wrongful Death Statute and held not liable for 
the personal injuries sustained by his mother through his 
negligent operation of an automobile, where both suits were 
brought by his mother. (Oliveria v. Oliveria; Oliveria, 
Adm’x v. Same, Mass. Supreme Jud. Ct.).. .§ 702,423. 


Mistake in Registration—Where a statute provided for the 
validity of registration notwithstanding a mistake in the 
statement of residence of the applicant in his application 
therefor, it was held that the making of an incomplete state- 
ment of residence may be as truly a mistake as the making 
of an erroneous one. (LeBlanc, Adm’x v. The Cutler Co., 
Mass. Supreme Jud. Ct.)...{ 702,424. 


Illegality of Registration—The court properly refused to rule 
that the evidence established as a matter of law that the 
truck which one of the plaintiffs was driving at the time 
of a collision was illegally registered. It appeared that the 
truck was registered in the name of plaintiff wife as an 
individual, the evidence not being necessarily inconsistent 
with her sole ownership. (Robert Burns v. Winchell; Myra 
Burns v. Same, Mass. Supreme Jud. Ct.). . . 702,425. 


Insurance Coverage.—Under a statute requiring that policies 
indemnify persons or organizations legally responsible for 
operation of the vehicle covered, a state whose employee was 
driving the insured car was held not so responsible. The 
insurer was not liable under the policy. (Narloch et al. v. 
Church et al., Wis. Supreme Ct.).. . 702,426. 


Collision Between Automobile and Parked Truck.—Where 
plaintiff was injured when the car in which she was riding 
was forced into the rear of a parked truck by an automobile 
which failed to stop, a judgment entered in plaintiff's favor 
against the owner of the truck. (Pugh v. Akron-Chicago 
Transportation Co., Ohio Ct. of App.)... 702,427. 


Approaching Vehicles.—In a suit brought by an administrator 
to recover damages for the death of his intestate alleged 
to have resulted from the negligent operation of a car by 
defendant, the court held that the intestate was contributorily 
negligent in driving at an unreasonable speed, and in not 
having that control of his car which the law requires in 
approaching and passing another vehicle. (Hill, Adm’r v. 
Walters, Wyo. Supreme Ct.)...§ 702,428. 


Guest Injured.—Where plaintiff based his action on the willful 
and wanton misconduct and gross negligence of defendant 
in the operation of his car, the court held that the actions 
of defendant driver, while negligent, did not constitute gross 
negligence or willful and wanton misconduct so that this 
action could be maintained under the guest statute. 
(Mitchell v. Walters, Wyo. Supreme Ct.).. .{ 702,429. 


Car Operated with Owner’s Consent.—Statute providing that 
the negligence of a person legally operating an automobile 
with the permission, express or implied, of the owner is 
attributable to the owner, held not to apply where the 
owner seeks to recover from third persons for damage 
caused by a collision between his automobile, operated by 
a person with its permission but not for his benefit, and an 
automobile operated and owned by defendant. (Mills v. 
Gabriel, N. Y. Supreme Ct., App. Div.). . .] 702,430. 


April 4, 1940 


Collision Between Automobile and Freight Train.—Plaintiff was 


denied recovery for injuries suffered as the result of a 
collision between the automobile in which she was riding 
and defendants’ standing freight train, on the ground that 
her complaint failed to state a cause of action. (Killion v, 
Chicago, Milwaukee, St. Paul etc. et al., Ind. App. Ct.) 

{ 702,431. 


Liability of City—Where defendant city claimed it was not 


liable for the death of plaintiff’s intestate resulting from 
injuries sustained while the intestate was riding in his auto- 
mobile over a street which was in a dangerous and unsafe 
condition, the court affirmed a judgment in favor of plain- 
tiff, holding that there was no competent evidence to support 
defendant’s contention that the street in question was a 
state aid road. (Live Stock Nat'l Bank of Chicago, Admir v, 
Richardson et al., Ill. App. Ct.). . .] 702,432. 


Intersection Collision—In a suit brought by an administrator 


to recover for the death of his intestate which resulted from 
fatal injuries received in an intersection collision with defend- 
ant’s automobile, the court affirmed a judgment in favor of 
plaintiff, holding that the questions of defendant’s negligence 
and decedent’s contributory negligence were properly sub- 
mitted to the jury, and that the findings made were sustained 
by the evidence. (Lindley, Jr. v. Sink, Adm’r, Ind. App. Ct.) 
1 702,433. 


Employer-Employee Relationship.——Defendant was held liable 


for damages arising out of a collision between two trucks, 
the court holding that the driver whose negligence caused 
the accident was an employee of defendant, and not an inde- 
pendent contractor. (Universal Carloading & Distributing 
Co., Inc. v. McCall et al., Ind. App. Ct.). . .] 702,434. 


Pedestrian Injured.—In a suit brought by plaintiff to recover 


damages for injuries sustained as the result of being struck 
by defendant’s truck, it was held that there was no error 
in the trial court’s refusal to submit to the jury certain 
requested special issues of defendant, inasmuch as the mat- 
ters contained therein were embodied in the court’s main 
charge. (Gillette Motor Transport, Inc. v. Lucas, Tex. Ct. 
of Civ. App.).. .§ 702,435. 


Theft of Automobile.—Where the evidence was insufficient to 


prove that the automobile was in the possession of the 
bailee at the time of its theft, it was held that the plaintiff 
was not entitled to a presumption of negligence on the part 
of the bailee by refusal or inability to produce the automo- 
bile. (The North River Insurance Co. of New York v. Ohmer, 
Ohio Ct. of App.).. .§ 702,512. 


Assessment of Subscribers of Reciprocal Insurance Company. 


—Where provisions of a policy negatived assessment of 
subscribers to a reciprocal insurance company, it was held 
that such provisions were nugatory as contrary to statute 
and that each subscriber was liable for maximum liability 
provided for by law even though the amount assessed was 
greater than the liabilities of the insurance company. 
(Commonwealth of Pennsylvania ex rel. Schnader, etc. v 
Keystone Indemnity Exchange, Pa. Supreme Ct.) .. .] 702,506. 


Conflict of Laws in Federal Courts.—Where the accident out 


of which the suit arose occurred in Maine and suit was 
brought in a federal court in Massachusetts, because of 
diversity of citizenship, it was held that the Massachusetts 
procedural rule of placing the burden of proving plaintiff's 
contributory negligence on defendant must be applied. 
Federal courts must follow rules established in the state 
courts of their district in diversity of citizenship cases 
(Sampson v. Channell, Ex’r'x, U. S. C. C. A., Ist C) 

q 702,507. 


Action Under Declaratory Judgment Act.—The court denied 


defendants’ motion to dismiss plaintiff insurance company $ 
complaint bringing action under the Declaratory Judgment 
Act for the reason that facts determinative of plaintiff's 
liability could be shown only after answer and proofs. 
(Maryland Casualty Co. of Baltimore v. Robinson Transfer 
Co. et al., U. S. D. C., W. D. of Pa.).. .§ 702,511. 
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Applicability of Declaratory Judgment Act.—It was held that 


Head-on Collision.—The driver of defendant company’s truck 
the Declaratory Judgment Act could not be invoked to 
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determine which of two insurers was obligated to indemnify 
a common insured for a judgment obtained against him by 
an employee who was injured when pinned between two 
trucks, insured separately. The Act could not be applied 
to the determination of issues of fact alone not involving 
the construction or validity of any instrument. (Pennsyl- 
vania Threshermen & Farmers Mutual Casualty Insurance 
Company v. Gorsuch et al., Superior Ct. of Balto., Md.)... 
q 702,521. 


Arguments of Counsel.—It was held reversible error for coun- 


sel for plaintiff to state that two witnesses, strongly sup- 
porting defendant’s theory of the case that plaintiff drove 
into defendant’s truck in attempting to pass his truck on 
the left while he was in the act of passing a vehicle on 
his left, were hired by defendant’s counsel. (Morrison v. 
Smith, Tex. Ct. of Civ. App.)...¥ 702,516. 


Period for Bringing Appeal.—Where full relief was granted 


plaintiff on one count and a new trial ordered thereon, it 
was held in Rhode Island that plaintiff could appeal from 
adverse verdicts on other counts within the statutory period 
for bringing appeals, which started running from the date 
of entry of judgment on said verdicts. (Cochran et al. v. 
M & M Transportation Co., U. S. C. C. A, Ist C.) 

q 702,490. 


Liability of Owner of Vehicle.—Plaintiff recovered judgment 


against the owner of the automobile which swerved on a 
curve, struck the guard rail, and threw plaintiff’s decedent 
from the car. The owner of an automobile, who was riding 
in it while driven by another, was not relieved of responsi- 
bility because he was not personally at the wheel, when he 
tacitly assented to the manner in which it was driven. 
(Powers et al. v. State of Maryland ex rel. Reynolds et al., 
Md. Ct. of App.).. .§ 702,520. 


collided with the automobile in which plaintiffs were travel- 
ing when he crossed the center line into their path in an 
effort to pass the vehicle in front of him. A state statute 
placed a presumption of negligence upon defendants in 
collisions such as this and defendants failed to rebut said 
presumption. (Williams et al. v. Hormel & Co., Inc., et al., 
La. Ct. of App.)...{ 702,487. 


Admissions in Pleadings.—In suits arising out of a collision 


between a motorcycle and an automobile in Minnesota, it 
was held that admissions against interest in pleadings are 
admissible in evidence against the adult plaintiff, but not 
as against the minor plaintiff, since a guardian may not 
make binding admissions on behalf of a minor. (Stolte et 
al. v. Robert Larkin; Same v. John H. Larkin, U. S.C. C. A,, 
8th C.)... 9 702,469. 


Judgment on Special Findings of Jury.—It was held reversi- 


ble error to enter judgment on the special findings of the 
jury over a general verdict where it appeared that the find- 
ings of fact by the jury were not inconsistent with the 
general verdict in the light of the allegations in the plead- 
ings. (Robertson v. Penn-Ohio Coach Lines Co. et al., Ohio 
Ct. of App.).. . 702,475. 


Misrepresentations as to Condition of Used Car.—Defendant 


used car dealer was held liable to plaintiff for personal 
injuries sustained as a result of a blow-out in a tire of a 
car, which she was driving pending purchase of same. De- 
fendant had represented that the car had been reconditioned, 
was in good condition and that the tires were good and 
safe. (Nelson v. Healey, Kan. Supreme Ct.)...{ 702,477. 


Falling of Spare Tire and Rim.—Plaintiffs recovered for in- 


juries sustained when the spare tire and rim fell off defend- 
ants’ truck and bounced down the pavement in front of 
their car, causing the driver to swerve into another vehicle 
in an attempt to avoid the tire. Due care required defend- 
ants to make occasional inspection to see if the nuts of tire 
holder were tightened. (Dunn et al. v. Shamoon et al., Cal. 
Dist. Ct. of App.). . . 702,489. 
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